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In the last decades, the law and practice of international arbitration worldwide has increasingly evolved towards greater uniformity. There remain though a few trouble spots for which harmonization appears more difficult to achieve. The role of the arbitrator as settlement facilitator appears to be one of these trouble spots. At the same time, the search for increased efficiency is one of the main concerns of contemporary justice, including arbitration. Hence, the topic of this article which examines the present state of the law and practice to determine whether a uniform standard may be emerging and what its content may be. On the basis of comparative research and field observation, the author notes that the cultural and legal background of an arbitrator may well influence the latter's tendency to actively contribute to the amicable settlement of the dispute or not.
The author then reviews the pros and cons of an arbitrator becoming involved in settlement facilitation. The main advantage is the increased efficiency of the dispute settlement process, while the main drawback lies in the threat to the impartiality of the arbitrator should the settlement fail.
In the light of her analysis, the author concludes that a transnational standard may well emerge on this issue as it has for many other topics of arbitration law in the recent past. She then sketches the contours of such standard. In brief, an arbitrator acting to facilitate settlement must seek the parties' informed consent to the process and safeguard due process and equal treatment and his or her impartiality. These requirements impose certain procedures which distinguish settlement facilitation in arbitration from mediation, yet make it a valuable tool to increase the efficiency of dispute resolution.
THIS LECTURE is devoted to the activity of arbitrators facilitating settlement. It seeks to establish whether current practice in international arbitration is moving towards a transnational standard. First, it defines the topic and sets out the reasons for reviewing it. Secondly, it addresses the present state of the law and practice, and then, thirdly, examines the pros and cons of an arbitrator facilitating setdement. Fourthly and last, it seeks to understand whether we are moving towards a uniform practice and, if so, what such a practice may be.
I. W H A T IS A R B I T R A T O R -F A C I L I T A T E D S E T T L E M E N T A N D W H Y S T U D Y IT?
The topic of this lecture deals with the arbitrator promoting settlement within arbitration proceedings that are already pending. It does not deal with separate proceedings of mediation or conciliation and arbitration, nor does it deal with other mechanisms in which different individuals act as arbitrator and as mediator or conciliator. In other words, it is concerned with cases in which the same person acts as both arbitrator and settlement facilitator in one and the same proceeding. ' The arbitrator can facilitate settlement in different ways. He or she can simply ask a few well-targeted questions at the right time, which may shed light on the weaknesses of a party's case and trigger setdement discussions between the parties. He or she can suggest to the parties to settle their dispute in direct negotiations. The arbitrator can also become more involved, and these are the situations of interest here. Indeed, the arbitrator can offer to provide his or her own assessment of the dispute, which will serve as a basis for the parties' direct negotiations, or even offer to assist them in their settlement discussions. He or she can do so either on his or her own motion or at the request of one or both parties.
Why review the legal significance of these situations and the role of the arbitrator as setdement facilitator? There are three main reasons why this topic deserves attention. First, it goes to the efficiency of dispute resolution. We live in a time when many complain that justice, be it judicial or arbitral, is too slow, too expensive, and too cumbersome. Furthering the efficiency of dispute settlement can obviously contribute to improving the administration of justice. The arbitrator taking the role of a conciliator or settlement facilitator may be one of the ways to increase such efficiency.
Secondly, this topic goes to the very core of arbitration. What is arbitration? What is the arbitrator's mission? Is it to resolve a dispute by a binding decision? Or is it simply to resolve a dispute? In the latter case, an arbitrator could promote settlement. In the former, he or she could not. These are fundamental issues that deal with the role of the judge or arbitrator in society.
Thirdly, this is a topic on which there appears to be no established transnational consensus so far. Starting with the New York Convention, followed by the UNGITRAL Arbitration Rules and the UNCITRAL Model Law, together with a series of national laws and institutional rules as well as soft law texts such as the IBA Rules on the Taking of Evidence, there has been a powerful wave of harmonisation of the law and practice of international arbitration in the last decades. The beauty of this harmonisation process is that it merges very different procedural cultures. This comes as no surprise. International arbitration is a place where arbitrators and counsel trained in different legal systems (along with the parties they represent) meet and work together to achieve a result -the resolution of a dispute. They have no choice but to find some common ground.
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There are many examples of harmonisation in the law and practice of arbitration: separability of the arbitration agreement, Kompetenz-Kompetenz, limited remedies against the award, party autonomy, and document production, to name just a few.
In this vast movement of convergence, there remain a few trouble spots. The role of the arbitrator as settlement facilitator in international arbitration appears to be one of those remaining differences. Obviously, the goal is not to do away with all divergences in arbitration. Indeed, the world is richer as a result of differences. In domestic arbitration, especially in areas where a weaker party needs protection, national laws show many differences. 3 However, in international arbitration, where the activities giving rise to disputes are transnational or global in nature and where the participants come from different national and legal backgrounds or cultures, divergences are not desirable.
II. T H E S T A T E O F T H E L A W A N D P R A C T I C E
Before addressing the law and practice in international arbitration, it may be helpful to look to the state of the law in national courts. One may have doubts about the merits of referring to the practice of national courts when dealing with a topic pertaining to international arbitration and transnational notions. Regardless, experience and empirical research show that arbitration practitioners often approach the role of the arbitrator by referring to the rules applicable in their home courts. 
(a) State of the Law in National Courts
In the Romano-Germanic tradition, it is part of a court's mission to seek to settle the dispute before it. 4 German courts, for instance, have a continuing duty throughout the proceedings to pay attention to settlement possibilities. In principle, they will call a pre-hearing settlement session with the parties in person (Giiteverkandlung), during which they ask questions and assess the merits of the case. Such a session can also be held at a later stage of the proceedings, including at the appellate stage. Moreover, the court may refer the parties to another judge for conciliation purposes or even to out-of-court alternative dispute resolution (ADR). 5 The reason for this practice, which reflects a deeply rooted tradition, 6 is to increase the efficiency of dispute resolution. Indeed, it is thought that resolution through a settlement is preferable to resolution through a judgment. 7 The same approach prevails in certain parts of Switzerland 8 and in Austria.
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The French Code of Civil Procedure contains an express provision stating that conciliation falls within the scope of a court's attributions. 10 Yet, French judges are reluctant to become involved in the settlement of their own cases unless the parties specifically agree to their involvement. Usually, judges do not attempt to conciliate cases they are adjudicating, but, rather, choose to refer those cases to other judges for settlement, apparently out of a fear that the conciliation attempt could somehow dilute their judicial power.'' Traditionally, common law courts under the adversarial system have been entrusted with adjudicating, not settling, disputes. 14 thus reflecting the notion that the drafters intended to limit the judge's pre-trial role to trial preparation. 15 This situation started to change in the early 1980s when Resnik and others helped launch a debate in the United States about 'judicial management' and 'managerial judges' that stemmed primarily from frustrations over the costs, delays and formalism of adjudication. 16 In 1983, a new provision of rule 16 of the Federal Rules of Civil Procedure allowed courts a measure of discretion concerning settlement:
In any action, the court may in its discretion direct the attorneys for the parties and any unrepresented parties to appear before it for a conference or conferences before trial for such purposes as ... facilitating the settlement of the case. 17 Rule 16 went on to provide that 'the participants at any conference under this rule may consider and take action with respect to ... the possibility of settlement or the use of extrajudicial procedures to resolve the dispute'. 18 As courts were participants in these pre-trial conferences, this rule allowed them to take action to promote settiement. The 1993 amendment to Rule 16 reinforced the courts' authority to take an active role in encouraging settlement:
At any conference under this rule consideration may be given, and the court may take appropriate action, with respect to ... settlement and the use of special procedures to assist in resolving die dispute when authorized by statute or local rule. 19 There are no express rules or limits set concerning what constitutes 'appropriate action', apart from the broad objectives provided at the beginning of rule 16, including the discouragement of 'wasteful pretrial activities'. 20 Therefore, it essentially lies within a judge's discretion to determine the appropriate measures for facilitating the resolution of the dispute before the court.
Many US courts have made it common practice to have special judges handle settlements. 21 The main reason for referring a case to another judge for setdement is to avoid the parties feeling coerced into settling because the settlement initiative comes from the very person who may later adjudicate the dispute. 22 The US Model Code of Judicial Conduct specifically states that the courts should facilitate setdement, but that parties 'should not feel coerced into surrendering their right to have the controversy resolved by the courts'. 23 Admittedly, there is a fine line between a judge coercing setdement and a judge facilitating setdement. Nonemeless, the facts show that certain judges do settle their own cases and do not hesitate to caucus or meet separately with die parties. 24 Moreover, courts have seen involvement in setdement negotiations as being appropriate for a judge on numerous occasions. 25 In the United Kingdom, the development in favour of ADR came in 1996 with the reforms proposed in the Woolf Report, which essentially proposed that the courts 'encourag[e] and assist ... the parties to settle cases or, at least, to agree on particular issues' and 'encouragfe] the use of ADR'. 26 This proposal was codified in rule 1.4 of the Civil Procedure Rules:
(1) The court must further the overriding objective by actively managing cases. (2) Active case management includes-...
(e) encouraging the parties to use an alternative dispute resolution procedure if the court considers that appropriate and facilitating the use of such procedure; (f) helping the parties to settle the whole or part of the case. 27 Therefore, the U K approach of allowing courts to get actively involved with settlement in the name of case management is not unlike that adopted in the United States under rule 16 of the Federal Rules of Civil Procedure.
To summarise, with regard to judicial involvement in settiement, there is a strong movement in favour of settlement and away from adjudication for reasons of efficiency.
(b) Arbitration Law
Most national arbitration statutes are silent on the acceptability of an arbitrator becoming involved in settlement. This is true of the UNCITRAL Model Law, which has been adopted in, or has influenced to varying extents, the laws of a large number of countries. There are exceptions, however.
28 For instance, the Hong Kong and Singapore Arbitration Acts provide that the arbitrator may act as conciliator. 29 These provisions are undoubtedly the result of the influence of the Chinese tradition, which will be discussed in further detail below.
Institutional arbitration rules are also generally silent on the acceptability of an arbitrator becoming involved in settlement. Here again, there are a few exceptions, for instance, in Germany 30 and, predominantly, in Asia. 31 In the area of investment arbitration, the ICSID Arbitration Rules provide that the tribunal may hold a conference at the request of the parties 'to consider the issues in dispute with a view to reaching an amicable settlement'.
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The Code of Arbitration for Sports also is worth mentioning. Under the Code, the arbitral tribunal may conciliate in commercial disputes, but not in appeals from sanctions of sports governing bodies for disciplinary or doping offences. Such offences are not eligible for separate mediation either. 34 The reason for excluding this category of disputes from negotiated settlement lies in the interests at stake. A doping sanction is comparable to a criminal sanction. It affects the rights of other competitors, 35 as well as the interests of the sports community and the public in general. It also raises issues concerning the fairness of the competition and public health. A setdement between a sports federation and an athlete about a ban for a doping offence would breach equal treatment between athletes, which is a fundamental principle of sports law.
36 A 'plea bargaining logic' (to use the terms of the Swiss Supreme Court) 37 would prevent the application of the law, 38 and would lead to an intolerable breach of equal treatment in view of the strong public interest component involved. 39 Regardless of the reason for excluding this category, this shows that there may be entire categories of disputes that do not lend themselves to setdement. This is an aspect that one needs to bear in mind when it comes to proposing a transnational rule on the role of the arbitrator as setdement facilitator.
A recent development also deserves attention in this context. See Rigozzi, supra n. 36, citing Bruno Oppetit, Theorie de I'arbitrage (1998), p. 36: 'en ce qu'elle tend d'avantage a un reglement en opportunite qu'en droit strict et en ce qu'elle cherche plus a dissoudre le litige qu'a le resoudre, la mediation ne contribue pas a valoriser la regie de droit'. O r in this author's free translation: 'Because it aims more at a settlement taking into account the interests involved rather than the legal positions and seeks to dissolve rather than resolve a dispute, mediation does not further the rule of law'. objectively as a result of his or her involvement in the settlement attempts. 40 This development is interesting because the Guidelines were drafted on the basis of reports on national laws by a working group of practitioners in which all legal traditions were represented. It can thus be viewed as a synthesis of the different legal traditions involved.
Similarly, the IBA Rules of Ethics for International Arbitrators accept the idea of a tribunal 'making proposals for settlement', provided that the parties agree and the proposals are made 'to both parties simultaneously, and preferably in the presence of each other'. 41 Finally, another recent development deserves mention. The Centre for Effective Dispute Resolution (CEDR) has set up a Commission, co-chaired by Lord Woolf of Barnes and this author, to draft best practice guidelines on arbitrators' facilitating settlement. 42 These guidelines which, among other sources, are inspired by a first version of this article, are in the course of finalisation at the time of writing.
(c) Arbitration Practice
In practice, what do arbitrators do, or not do, when it comes to settlement? Whether they become involved or not in the cases before them obviously depends on the dispute, on the wishes of the parties, and also on their own legal background or culture. Two illustrations demonstrate this last point.
The author recently carried out a review of over 60 consent awards issued under the ICC Rules between 2003 and 2006. 43 On the face of the awards reviewed, it was clear that the arbitrators had actively contributed to bringing about a settlement in 13 cases. Out of these 13 cases, six were presided over by a German or Swiss arbitrator. In addition, these cases involved seven partyappointed arbitrators of these two nationalities.
44 Furthermore, they comprised 40 See IBA Guidelines on Conflicts of Interest in International Arbitration (2004), s. 4(d): 'An arbitrator may assist the parties in reaching a settlement of the dispute at any stage of the proceedings. However, before doing so, the arbitrator should receive an express agreement by the parties that acting in such a manner shall not disqualify the arbitrator from continuing to serve as arbitrator. Such express agreement shall be considered to be an effective waiver of any potential conflict of interest that may arise from the arbitrator's participation in such process or from information that the arbitrator may learn in the process. If the assistance by the arbitrator does not lead to final settlement of the case, the parties remain bound by their waiver. However, consistent with General Standard 2(a) and notwithstanding such agreement, the arbitrator shall resign if, as a consequence of his or her involvement in the settlement process, the arbitrator develops doubts as to his or her ability to remain impartial or independent in the future course of the arbitration proceedings'. 41 45 it is interesting to note that all of these arbitrators were from legal backgrounds where courts facilitate settlement. 46 Another example of the influence of the legal culture of arbitrators in determining whether they participate in settlement is the practice of Chinese tribunals. At different points in time, Chinese philosophy has relied on two competing schools of thought that relate to social organisation and thereby to dispute settlement: Confucianism and legalism. 47 Legalists consider that social harmony can only be achieved by strict state control, which translates into top-down adjudicative resolution of disputes. Legalism was dominant until the third century BC, when Confucianism was imposed. 48 Confucianists consider that social harmony can only be achieved by the avoidance of disputes, 49 with the result that settlement becomes the only respectable way of resolving differences. 50 Consequently, the role of courts shifted towards conciliation and mediation as a primary objective, with adjudication being secondary.
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Bearing this background in mind, it is not surprising that Chinese arbitrators engage in settling disputes. This author investigated Chinese methodology in a series of interviews with Chinese arbitrators acting mainly for CIETAC, as well as for the Beijing Arbitration Commission and Wuhan Arbitration Commission.
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According to the arbitrators interviewed, Chinese arbitrators systematically ask the parties at the beginning of the hearing whether they wish the tribunal to assist them in reaching an amicable solution. Although the exact percentage varies depending on the interviewee, one can estimate that the response is affirmative in about 50 per cent of the cases. Chinese arbitrators tend to engage in private 45 This survey gives only a partial view. Indeed, for practical reasons, it was not possible to include settlements brought about with the assistance of the arbitrators that were not incorporated in a consent award and merely resulted in the withdrawal of a claim. Moreover, more comprehensive forensic research would have to review awards issued under the auspices of other institutions as well. Ibid.
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The Chinese conception of social harmony is based on the concept of Li, which includes rituals that seek to ' meetings with the parties and in shuttle diplomacy. They do not hesitate to meet separately with each party. However, Chinese arbitrators appear to refrain from giving assessments of the merits of the case, because they consider that expressing an opinion on the outcome would be improper and would put their impartiality in jeopardy 53 
III. P R O S A N D C O N S O F A R B I T R A T O R S F A C I L I T A T I N G S E T T L E M E N T
This section examines what considerations determine the law and practice just set out. What is the underlying rationale? What are the advantages and drawbacks of the judge or arbitrator promoting settlement? The pros and cons are important because they ideally should shape the type of activity in which the arbitrator may engage in support of settlement, an issue to which we will return. The main advantage obviously lies in the increased efficiency of the dispute resolution process. It encompasses all the benefits that usually are attributed to setded, rather than decided, outcomes. These benefits arise from any amicable settlement, be it reached in direct negotiation, by way of separate mediation, or with the assistance of an arbitrator. Is there an added value in having settlement facilitated by the arbitral tribunal in charge of deciding the dispute? The answer is 'y e s 'j f°r a t least three reasons. First, the arbitrator already knows the case. A third party mediator or conciliator who acts before or in parallel to the arbitration must acquire such knowledge, with the unavoidable duplication of work, additional expenses and delays. Second and foremost, the arbitrator is the master of the timing of the proceedings, and is in the best position to choose the appropriate moment to offer the tribunal's services for settlement purposes. This may often be after the exchange of written briefs and before the hearing. It may also be after a partial award. It should not be too early in the proceedings, when the arbitrators (and sometimes the parties as well) do not have a sufficient understanding of the issues. It should not be too late either; it should not be at a time when the parties have already spent too much on the arbitration and may no longer be willing to settle. Identifying the right moment is a question of judgment, and experienced arbitrators will generally know when the time is ripe. Finally, a settlement agreement entered into in the course of a pending arbitration may form part of a consent award and become enforceable under the New York Convention.
What are the disadvantages of arbitrator-facilitated settlement? There are several. The main one is the threat to impartiality. The fear is that, in the event that the settlement fails and the arbitration continues, the arbitrator will lose his or her objectivity on account of the information he or she became privy to during the conciliation proceedings that is not part of the record. This threat appears to be more perceived than real. Indeed, only one case was identified that removed arbitrators or set aside or refused to enforce an award on the ground that an arbitrator became involved in settlement, 54 while there are many court cases that hold exactly the opposite -that the involvement of a judge in the settlement of his or her own cases is admissible. 55 The same ought to apply to an arbitrator. The case law of the European Court of Human Rights (ECtHR) on the right to a fair trial under Article 6 of the European Convention on Human Rights is also helpful. Although not exactly on point, one decision is enlightening by analogy. An arbitrator had disclosed a conflict of interest, and the parties had accepted that he act nevertheless. One of them later challenged the award on the ground that the arbitrator actually did turn out to be biased as a result of his conflict of interest. The award was confirmed in the national courts, and the ECtHR refused to set aside this result. It held that the party had given its unequivocal consent to waive the requirement of impartiality. That unequivocal waiver had to be enforced, as it was 'accompanied by sufficient guarantees commensurate to its importance', given the representation of the parties by legal counsel. 56 This is the latest in a series of decisions coming from the ECtHR (in particular, the former Commission) that consider that procedural rights in voluntary arbitration can be waived insofar as minimum guarantees are respected. 57 For our purposes, it can be drawn from these cases (and the absence of others) that an arbitrator may engage in settlement discussions without incurring the risk of being challenged, provided he or she obtains the informed consent of the parties beforehand.
Another drawback to the arbitrator facilitating settlement is the risk of a breach of due process if he or she meets privately with a party. On this occasion, a party may reveal facts to the tribunal that are unknown to the other party. As a consequence, the other party may be deprived of its due process right to rebut those facts. There are three possible remedies to avoid such a breach. The first one is that the arbitrator may not use such facts if the arbitration continues. This is the Chinese solution. 58 However, this solution does not eliminate the risk that the arbitrator may nevertheless be influenced by what he or she has heard. The second alternative is that the arbitrator discloses such facts to the other party if the arbitration proceeds. This is the Hong Kong solution. 59 This alternative may deter the parties from being open in the separate sessions and, thus, defeat the very purpose of such sessions. The third possibility is to refrain from private sessions altogether. Regrettably, this solution does away with what is often considered one of the most efficient mediation tools. 60 At the same time, it is undoubtedly the safest remedy. This solution will not only avoid the risk of a breach of due process, but will also help avoid an impairment of the confidence of the parties in the arbitrator. The IBA Rules of Ethics for International Arbitrators support this view, providing that the arbitral tribunal may make settlement proposals 'to both parties simultaneously, and preferably in the presence of each other'. The IBA Rules then point out that it is 'undesirable that any arbitrator discuss settlement terms with a party in the absence of the other', since this may result in the arbitrator's disqualification. 61 These provisions in the IBA Rules influence the types of settlement activities an arbitrator can carry out. Such activities will differ from those of a mediator. The arbitrator will not be able to engage in full-fledged facilitative, interest-based mediation. His or her intervention is likely to be more evaluative and rightsbased. Concretely, any settlement attempt by an arbitrator will not last as long as a true mediation -presumably one session of a few hours. Often parties will not settle then, but the attempt will trigger further direct negotiations, in many instances resulting in a settlement.
In any event, some mediators favour mediation with counsel only or with the parties only without counsel, 62 while others favour mediation without any caucusing at all because private meetings 'may interfere with the opportunity for the parties to work with each other to resolve their own problems'. 63 The usefulness of this latter option of mediation without caucusing is particularly high when there is considerable distrust between the parties. 64 It also means that if the parties want full-fledged mediation resorting to all available mediation techniques, which normally takes place over several sessions, they should resort to the services of a separate mediator and not to those of an arbitral tribunal.
There are still a few other drawbacks. One is the risk that the parties may feel coerced into settlement. In addition to any possible pressure to settle that the tribunal might (unduly) exert, the very fact that the conciliation is conducted by the person who will adjudicate the dispute in the event of failure of the settlement may put pressure on the parties. One could call it conciliation 'in the shadow of a possible future award'. 65 This risk is mitigated if the arbitrator merely offers his or her preliminary views on the basis of the record as it then stands, making it clear that he or she has not heard the evidence yet and could still change his or her mind in the course of the proceedings. Beyond that, nothing can be done to completely eliminate this risk, which can also be a healthy incentive to reasonableness.
A further drawback is the concern that the parties may not candidly express their positions in a conciliation conducted by someone who may later rule on the dispute. This is certainly a legitimate concern. While such a concern does not outright condemn any attempt by the arbitrator to conciliate, it implies that such an attempt will not rely on a search for the underlying interests but, rather, will tend to be evaluative. This observation is in line with the consequences of earlier limitations on the arbitrator's settlement activities, especially in the absence of caucusing.
Finally, in the context of the considerations that go against an arbitrator's conciliation efforts, one must remember that certain categories of disputes may not lend themselves to settlement. Doping disputes in sports are one such category because of the public interest involved and the overriding principle of equal treatment of the athletes.
Similarly, one must ask whether investment treaty disputes are another such category because of the strong public interests involved. 66 Two aspects are particularly striking when looking at the settlement practice in investment disputes. First, many disputes are settled by direct negotiations. Secondly, arbitrators do not engage in settiement facilitation. An analysis of ICSID cases shows that out of a total of 152 concluded cases (including six conciliation and 14 additional facility cases), 67 32 proceedings were terminated pursuant to ICSID Arbitration Rules, art. 43(1), which provides that the parties can settle the dispute and request the discontinuance of the arbitration. It further shows that 10 were consent awards embodying the parties' agreed settlement under art. 43(2) of the ICSID Arbitration Rules, and one was an additional facility award (pursuant to Arbitration Rule 49(1) of the Additional Facility Rules). 68 In addition, 11 cases were discontinued upon the request of one party following a settlement in accordance with Arbitration Rule 44. Finally, three of the five conciliation cases ended with settlements. As a result, out of 152 concluded cases, 60 were resolved by way of a settlement; 15 of these cases were settled prior to the constitution of the tribunal or settlement commission, and four were settled after the issuance of an award on the merits, in particular in the context of a revision, 69 annulment 70 or resubmission after an annulment. 71 In short, a significant portion of investment disputes submitted to arbitration is resolved by amicable settlement, not to speak of the disputes that are settled before an arbitration is initiated.
By contrast, and although this might not be entirely reflective of the settlement activities deployed by investment arbitrators, research yields only one case in which an ICSID tribunal actively facilitated settlement. In an unreported contract arbitration, the tribunal offered its assistance to the parties, who had stated at the first session that they were willing to settle but unable to agree on the terms. 72 The president then acted as mediator during a few months, upon which the parties reached a partial settlement. In brief, a successful but very rare endeavour.
How can these two conflicting aspects be explained? It is true that investment arbitration is often the last resort once negotiations at all levels of government have failed and the 'cooling off period' has elapsed. 73 It is also true that a state seeking to settle an investment dispute faces political constraints that may lead to a 'disinclination to take responsibility for settlement when that burden can be assigned to an adjudicator'. 74 Indeed, while the board or management of a corporation makes a business decision to settle (subject, of course, to its accountability to shareholders), a state is likely to have to engage in a complex political, social and budgetary process. It is further true that a state may wish to avoid setting a precedent vis-a-vis other investors by voluntarily admitting its responsibility. Even if these considerations may well make the settlement of investment disputes more difficult than that of commercial disputes, the figures set out above demonstrate that they are no obstacle to settlements reached in direct negotiations. Hence, these considerations cannot explain why no settlement facilitation takes place in investment arbitration.
There must be other reasons. One reason may be that conciliation and mediation are not popular avenues in investment arbitration so far. 75 These methods of dispute settlement are not institutionalised as they are in commercial arbitration. Another reason may lie in the concerns about the risk of disqualification of arbitrators who have taken part in failed settlement initiatives. The risk is no different in nature from that found in the context of commercial arbitration, which was discussed above. However, it may be perceived as more acute. Still another reason may be the often more formal setting of investment arbitrations as opposed to commercial arbitrations, that does not lend itself to informal settlement initiatives, and possibly the legal background of counsel acting in many of these proceedings. However, none of these possible reasons present a bar to settlement facilitation as a matter of principle. In particular, the demands of equal treatment found in sports arbitration do not apply here, at least not to the same extent.
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In conclusion, one finds no convincing justification to consider that investment disputes as a category must be excluded from settlement facilitation. Because of their specificity, however, increased attention must be devoted to procedural safeguards. See also, ibid. pp. 27-28 ('Settlements divert attention from the legal merits of the underlying controversy and may thereby shroud dubious levels of treaty compliance in ambiguity, producing less incentive for the states to institute corrective measures. Though arbitral tribunals typically have no power to order an end to an offending measure, states self-regulate in light of the pronouncements of tribunals and any liability that might flow therefrom. Reasoned adjudications thus provide law-makers guidance and stimulation not found in mediated agreements, the very point of which might have been to avoid such corrective influences. It is therefore reasonable to question whether states might not find conciliation to be too comfortable a blind, where bad habits might be perpetuated') (footnotes omitted). ICSID also offers Conciliation Rules that have only been used five times since 1982. On how conciliation might come to complement investment arbitration more systematically and routinely, see Coe, Jr., supra n. 
IV T O W A R D S A T R A N S N A T I O N A L S T A N D A R D
Having determined where we stand by setting out the current law and practice, and the advantages and drawbacks, the next step is to examine where we are going from here and whether we are moving towards a transnational rule. There is no reason why the continuing process of harmonisation of international arbitration law should be stopped by the present issue. It is very likely that a transnational practice will develop over time on this topic, as it has for many other topics in the past.
To evaluate a legal evolution, it is often helpful to step back and look to the teachings of legal theorists and anthropologists on such matters. On the basis of the history of dispute settlement in all regions of the world, legal anthropologists observe a constant alternation between formal and informal dispute resolution methods. 77 At the beginning, a method of dispute resolution is always informal. The human search for predictability then generates more and more rules relating to that method of dispute resolution. 78 In the end, there are too many rules and the mechanism becomes too slow and cumbersome. It no longer meets the needs of its users, so the users turn to other methods of dispute resolution that are less formal, 79 and the cycle starts anew.
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This is what happened to court systems in general. 81 It explains the evolution of the role of the judge and the increased use of ADR, whether performed by the judge, by court-annexed mechanisms or otherwise. Among the ADR methods used in reaction to excessive formalism of the courts, one may count arbitration, which was favoured for its flexibility or lack of formalism. However, arbitration has gradually evolved towards incorporating more rules, thus becoming proceduralised and judicialised. 82 As a result, arbitration is now often seen as being slow and expensive. This is when the search for more informal mechanisms begins again. Thus, it is likely that, as in the context of courts, users will seek new, more informal ways of resolving disputes. Resorting to separate mediation proceedings may be one option. The arbitrator acting as conciliator may be another. At the same time, it is equally likely that the users will need some predictability about these methods of dispute resolution, and, hence, related rules will emerge.
Rules are indeed emerging. We have uncovered bits and pieces of rules, pieces of the puzzle, throughout this lecture. If we now seek to assemble those pieces, what does the puzzle look like? In other words, what would the content of the rule on arbitrator-facilitated settlement be?
A viable rule must take account of the pros and cons addressed above and accommodate the sensitivities expressed in the different laws and practices. It must necessarily merge different traditions or else it will not gain wide acceptance. On this basis, and building up on the preceding analysis, one could articulate a rule with the following content:
• The arbitrator may facilitate settlement, provided that a number of safeguards are put into place. He or she may offer to facilitate settlement at any time during the proceedings on his or her own initiative or at the parties' request.
• The arbitrator may not begin to facilitate settlement unless he or she obtains the informed consent of the parties. Such informed consent will imply a waiver of the challenge of the arbitrator or of the award if the settlement fails. The requirement for consent is in conformity with the consensual nature of arbitration and the parties' procedural autonomy. The consent must be given to the principle of the arbitrator acting as settlement facilitator and to the procedure to be followed.
• As a rule, the arbitrator will not meet separately with the parties, and his or her involvement will be evaluative rather than facilitative. The process should also be kept simple and short.
• The arbitrator should respect the parties' freedom of decision and not force settlement.
• There may exist categories of disputes involving a strong public interest that do not lend themselves to settlement by an arbitrator. One of these categories may be doping and possibly other disciplinary matters in sports disputes, because conciliation would not be compatible with the general principle of equal treatment of athletes.
• If an arbitrator considers himself or herself as lacking objectivity as a result of the (failed) conciliation attempt, he or she should resign. the rule is inspired by the IBA Guidelines on Conflicts of Interest. If such bias were to materialise in practice, the result would be counter-productive in terms of the efficiency of the dispute resolution process, which was the very reason for allowing the arbitrator to enter into a settlement attempt in the first place. Indeed, the replacement of an arbitrator necessarily entails delays and possibly extra costs. It is, therefore, hoped that such resignations will not occur in practice, the more so as the existence of this rule will encourage arbitrators to act cautiously.
Consequently, if the parties wish a different settlement process that goes beyond these safeguards, then they should resort to separate mediation or other ADR mechanisms and not involve an arbitral tribunal.
With these safeguards or limitations on the arbitrator's activities concerning settlement, it is submitted that settlement facilitation by the arbitral tribunal can be a helpful tool to improve the efficiency of arbitration. Because these proposed rules balance the pros and cons, because they merge the different traditions and practices, and because they are in line with the general evolution of dispute settlement, it is further submitted that the standards just set forth could gain increased acceptance with time and evolve into a transnational rule.
